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Jon M. Sands 
Federal Public Defender 
District of Arizona 
Cary Sandman (AZ Bar No. 004779) 
Amanda C. Bass (AL Bar No. 1008H16R) 
Eric Zuckerman (PA No. 307979) 
Assistant Federal Public Defenders 
850 West Adams Street, Suite 201 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

Clarence Wayne Dixon, 

Petitioner, 

 vs. 

David Shinn, et al., 

Respondents. 

No. CV-14-258-PHX-DJH 

DEATH-PENALTY CASE 

State Court Record 
Pinal County Superior Court, No. S1100CR202200692 

Record on Appeal, ROA 25–29 
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FILED
Rebecca Padilla

CLERK, SUPERIOR COURT
04/18/2022 3:32PM

BY: ALROMERO
DEPUTY

Jon M. Sands

Federal Public Defender
District of Arizona

Gary Sandman (AZ Bar No. 004779)
*Amanda C. Bass (AL Bar No. 1008H16R)
*Eric Zuckerman (PA Bar No. 307979)
Assistant Federal Public Defenders
850 West Adams Street, Suite 201
Phoemx, Arizona 85007
cary_sandman@fd.org

amanda_bass@fd .org

ericjzuckerman@fd.org
602.382.2816 Telephone
602.889.3960 Facsimile

^Admittedpro hoc vice
Counsel for Defendant

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF FINAL

STATE OF ARIZONA,

Plaintiff,

vs.

CLARENCE WAYNE DIXON,

Defendant.

Final County Case No.
SHOOCR202200692

Madcopa County Case No. CR2002-
019595

Arizona Supreme Court Case No. CR-
08-0025-AP

PRE-HEARING MEMORANDUM
RE: CONSTITUTIONALLY
REQUIRED DEFINITION OF
^MENTALLY INCOMPETENT TO
BE EXECUTED" AND STANDARD
FOR PROVING THE SAME

(Capital Case)

(Hon. Robert Carter 01 son)

Clarence Dbcon is a 66-ycar-old legally blind man of Native American ancestry,
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] I who has long suffered fromapsychotic disorder—paranoid schizophrenia. Previously^ an

2 | Arizona court determined that he was mentally incompetent and legally insane. Mr. Dixon

3 I has a documented history of delusions, auditory and visual hallucinations, and paranoid

4 | ideation.

5 | On April 8, 2022, Mr. Dixon moved this Court to determine his competency to be

^ I executed pursuant to A.R.S. § 13-4021 et seq. 3ate of Arizona v. Clarence Wayne Dixon^

7 [ No. Sl 100CR202200692 (Final Cnty. Super. Ct. Apr. 8, 2022). That same day, <he Court

g | found Mr. Dixorfs motion timely and that it "satisfies the minimum required showing that

9 | reasonable grounds exist for the requested examination and hearing, within the meaning

10 I ofA.R.S. § 13-4022(C) and as otherwise required by Ford \\ Wamwnght[, 477 U.S. 399

11 1 (1986)]." Order, State of Arizona v. Clarence Wayne Dixon, No. Sl 100CR202200692

12 | (Final Cnty. Super. Ct. April 8,2022).

13 | The Court set the matter for a scheduling hearing on Tuesday, April 12,2022 at 3^30

14 [ p.in. and ordered that "p]f there is anydisagrcement as to the presumption, burden, standard,

] 5 I or any proceduml requirement mandated by Ford or other authority, a memorandum is to

1<5 | be filed by Monday, April 18,2022^ with any response by Friday^ April 22,2022. Id. In

17 [ accordance with the Court's Order, Mr. Dixon respectfully submits his Pre-Hearing

Ig I Memorandum Rjegaiding the Constitutionally Required Definition of "Mentally

19 | Incompetent to be Executed'1 and the Standard for Proving the Same.

20 I Memorandum of Points and Authorities

21 I As set forth below, the definition of "mentally incompetent to be executed" found in

22 | A.R.S. § 13-4021(B) is unconstitutional as it squarely conflicts wttlithe definitiQn laid out

23| by the Supreme Court in Pcmetti v. Quarterman. 551 US. 930» 958 (2007). Whereas A.R.S.

24 | g 13-4021(B) deems a person mentally incompetent to be executed where he is presently

25 | unaware that he is to be punished for Ac crime of murder or "is unaware that the

26 | impending punishment for that crime is death," A.R.S. § 13-402l(B) (emphasis added), the

27 Eighth and Fourteenth Amendments nequire more than a persons mere "awareness" of the

28 crime and impending punishment. Rather^ in order to be mentally competent for execution,
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a prisoner must have a rational understanding of the State's rationale for his execution"

that is, he must be able to "comprehend[] the meaning and purpose of the punishment to

which he has been sentenced." Panetti^ 551 U.S. at 960.

Likewise, the standard of proof set forth inA.R.S. § 13-4022(F) requiring Mr. Dixon

to prove his mental incompetency to be executed by "clear and convincing evidence" is

unconstitutional and contrary to Cooper v. Oklahoma where die Supreme Court held that

requiring a criminal defendant to prove incompetency by clear and convincing evidence "is

incompatible with the dictates of due process11 because it altows the State to try "a defendant

who is more likeiy than not incompetent." 517 U.S. 348, 369 (1996). The heightened

standard imposed by Arizona law creates the risk that Arizona will execute Mr. Dixon when

he is more likely than not incompetent in violation of his Eighth and Fourteenth Amendment

rights to due process and freedom from cruel and unusual punishment. The Constitution

requires that the standard of proof applicable to Mr. Dixon's claim that he is incompetent

to be executed be at a minimum^ preponderance of the evidence.

L The definition of "mentally incompetent to be executed^ set forth in A.R.S, §
13-4021(B) is unconstitutional

A.R.S. § 13-4021(B) sets forth the definition of "mental mcompetency to be

executed," providing that '"mentally incompetent to be executed" means that due to a

mental disease or defect a person who is sentenced to death is presently unaware that he

is to be punished for the crime of murder or that he is unaware that the impending

punishment for that crime is death." A.R.S. § 13-4021(B) (emphasis added).

Arizona's standard for adjudicating an individual's competency to be executed

conflrcts with the fbderal constitutional standard. The controlling competency standard

was defined by the Supreme Court in Panetti where it held that mental competence

requires a prisoner to be able to "reach a rational understanding of the reason for the

execution." 551 U.S. at 958. The Court lEpudiated the awareness standaid (like the one in

Arizona^ statute), holding that a competency standard that only examines "whether a

prisoner is aware *that he ps] going to be executed and why he [is] going to be executed'"
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1 I is "too restrictive to afford a prisoner the protections granted by the Eighth Amendment.

2 | Id. at 956-57 (alteration in original) (citation omitted). The Court held that a prisoner's

3 | simple awareness that he is going to be executed and even Us "awareness of the State's

4 | mtionale for an execution" is insufficient. M at 959. The prisoner must also have a mtional

5 | understanding of the State's reason for the execution, id^ meaning that he must be able to

^ I "comprehend[] the meaning and purpose of the punishment to which he has been

7 | sentenced, id. at 960 (emphasis added). The Court reasoned that "[t]he principles set forth

g | in Ford are put at risk by a rule that deems delusions relevant only with respect to the

9 | State's announced reason for a punishment or Ac fact of an imminent execution^ as

10 I opposed to the real interests the State seeks to vindicate." Id. (internal citation omitted).

11 I Arizona's standard for competency narrows review to a prisoner's awareness of the

12 I crime for which he is to be punished and of the impending punishment ofdeath^ see A.R.S.

13 I § 13-4021 (B), which is unconstitutional under Panetti. After Panel fi, "[t]he critical

14 questbn is whether a prisoners mental state is so distorted by a mental illness that he

15 | lacks a rational understanding of the State's rationale for [his] execution. Or similarly put»

1(5 I the issue is whether a prisoner's concept of reality is so impair[ed] that he cannot grasp

17 I the execution's meaning and purpose or the link between [his] crime and its punishment."

lg | Madison \\ Alabama, 139 S. Ct. 718, 723 (2019) (deaned up).

19 I II, The standard of proof set forth in A.R,S.gl3-4022(F) is unconstitutional

20 | The statutorily imposed requirement in A.R. S. § 13-4022(F) that a prisoner establish

21 his incompetence by clear and convincing evidence is unconstitutional under the Fourteenth

22 | Amendments Due Process Clause and the Eighth Amendment. As explained below, once

23 aprisoner shows by a preponderance of evidence that he is more likely than not incompetent

24 to be executed, he has met his constitutionally maikdated burden.

25 A.R.S. § 13-4022 provides that a "[pjrisoner may be found incompetent to be

26 I executed only on clear and convincing evidettce of incompetency." A.R.S. § 13-4022(F).

27 | This standard of proof conflicts with Supreme Court precedent. See Cooper^ 517 U.S. 348.

28 I In Cooper the Court struck down Oklahoma's requirement that a defendant prove mental
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] I incompetence to stand trial by clear and convincing evidence, holding that requiring a

2 | criminal defendant to prove his incompetence by clear and convincing evidence "is

3 | incompatible with the dictates of due pmcess" because it allows the State to try "a defendant

4 | who is more likely than not incompetent." M at 369. The Court's reasoning in Cooper

5 squarely applies here:

5 I In cases in which competence is at issue, we perceive no sound basis for

allocating to the criminal defendant the large share of the risk which
accompanies a clear and convincing evidence standard. We assume that

g I questions of competence will arise in a range of cases including not only
those in which one side will prevail with relative ease^but also those in which

9 | it is more likely than not that the defendant is incompetent but the evidence
^0 I is insufficiently strong to satisfy a clear and convincing standarel. While

important state interests arc unquestionably at stake, in these latter cases the

11 I defendant's fundamental right to be tried only while competent outweighs
the State's interest in the efficient opemtionofits criminal Justice system.

13| Mat 366-67.

14 | What the Court held in Cooper applies with equal force here. <<For the [prisoner]

15 I the consequences of an erroneous determination of competence [to be executed] are dire."

16 I M at 364-65. "By comparison to the [prisoner's] interest, the injury to the State of the

17 | opposite error - a conclusion that the [prisoner] is incompetent when he is in fact

18 | malingering - is modest." Id, While the application of a preponderance standard in the

19 | context of a Ford proceeding could result in an error prejudicial to the State, as the Court

20 explained in Cooper^ "the error is subject to correction in a subsequent proceeding and the

21 | State may detain the incompetent [prisoner] for 'the reasonable period of time necessaiy

22 to determine whether there is a substantial probability that he will attain [competence] in

23 die foreseeable future." /</. In fact^ Arizona^ competence statute sets forth a procedure

24 | for "recovery of competency" in A.R.S. § 13-4023.

25 The right to be executed only while competent like the right to stand trial only

26 | while competent is protected by the constitutional right to due process. Sse Ford, 477

27 I U.S. at 426-27 (Powell, J., concurring) (once a prisoner makes a substantial threshold

28 I showing of insanity," the process to determine his competency must meet the "basic
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requirements" required by due process.) Both arc fundamental constitutional rights. See

id. at 409-10 (*<[T]he Eighth Amendment prohibits a State from canying out a sentence

of death upon a prisoner who is insane.") A standard ofpmofthat permits the State to

execute a person who is more likely than not incompetent is constitutionally intolerable.

In considering "whether a State's procedures for guaranteeing a fundamental

constitutional right are sufiRciently protective of that right^' the Cooper Court nscogmzed

tfiat "the Stated power to regulate pmcedural burdens was subject to pmscription under

flic Due Process Clause if it ^offends some principle of justice so moted in the traditions

and conscience of our people as to be ranked as fundamental." Cooper^ 517 U.S, at 367-

68 (quoting Pittterson v. New York,432 U.S. 197, 201-02 (1977)). The Court ultimately

held that "[t]he prohibition against requiring tfie criminal defendant to demonstrate

incompetence by clear and convincing evidence safeguards the fundamental right not to

stand trial while incompetent." M at 369. The Court mandated that when determinations

of competency are involved^ the State may only require a criminal defendant "to shoulder

Ae burden of proving his incompetence by a preponderance of the evidence^" and it may

not do so by requiring the defendant to prove his incompetence by clear and convincing

evidence. Id. at 355-56.

Because this is a "case[] m which competence is at issue" and in which the need to

safeguard fundamental rights—i.e., the Eighth and Fourteenth Amendment right not to be

executed while mentally incompetent—is at stake, Arizona's standard requiring Mr.

Dbcon to prove his incompetence to be executed by clear and convincing evidence

unconstitutionally "place[s] such an onerous burden on him as to violate his right to due

process of law." See id. at 353, 366-67. It would be constitutionally intolerable to execute

Mr. Dixon if he is able to demonstrate he is <<more likely than not incompetent." Id, at

355.

HI. Conclusion

For the foregoing reasons, Mr. Dixon respectfully asks the Court to apply the

Pwiefti and Cooper standards in these proceedings.
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1 I Respectfully submitted this 18th day of April, 2022

Jon M. Sands

3 | Federal Public Defender
District of Arizona
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5 | Gary Sandman
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s/ Eric Zuckerman
Counsel for Defendant
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